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BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
: D[V ISION OF SPECIAL EDUCATION

|
| - |

IN THE MATTER OF: '

| | |
the Sfudent, and
he Student's ﬁlother

Petit] oners,
V.
MEMPHIS CITY SCHOOLS
Respt}ndent. ‘ |

FINAL ORDER

| .
Tbisi matter waq heard in -Tennessee” on_ before
. Leonard Pégue, Admix}istrative Law Judge, assigned by the Secretary of State,

Administrative Procedutes Division pursuant to T.C.A. § 49-10-606 and Rule 520-1-9-
|

.18, Rules Zf State Board of Education. Attomey Prepresented the
i |
Rcspondent; Memphis City Schools (MCS). Petitioner -was not present for the

hearing, but -mdther,- was present and Petitioners were represented by

provided ptjocedural due process to the Petitioners and whether a free appropriate public
education (FAPE) was provided to-l'he specific is les are centered on Respondent’s
djscontinuaince of -at bome Applied Behavioral Analysis (ABA) program and
Extended flbay program1i

Aft:er considerrgtion of the entire record, testimony of witnesses, and the

arguments ;of the partieé, it is DETERMINED that Respondent is in compliance with the

3 I
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)

|
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;

|
Individuals w1th D1sab111t1es Act (IDEA) procedures and providing - FAPE. This
determipation is based upon the following Findings of F aTt and Conclusions of Law.
\
! DINGS OF FACT

| | Background

|
I
- al/ear old student at the time of this lxeaﬁng, was diagnosed With-

in-began specch therapy, occupational thera{)y, and ABA services when he

for developmental dlsablhiy through the _
— I.DJ-!'CCCchd at home A.PA services beginning m-

Addmonally, he has recewed Extended Day services aft#r school for socialization. As a
|

result of thg _Indmduahzed Education Plan (IEP) meeting, the at home

enrolled at

and the Extended Day

i | . . :
services (6 ﬂnours) were {terminated m- has continued to pay for at home

ABA servu%es and for sewxces to address-socmhzaihon skills.

I
2. For‘ the—school year- has a _Elemcntaxy

School pursuant to thc_IEP. His current educatiopal plan provides for a

ABA mogﬁam (10 hours) was terminated effective
|

CDC (spec?al education class) classroom placement with intensive small group and one-
| f |
{ | . ‘ N . .
on-one instruction, dajly integration in a “mainstreamed’ _settmg with
| |

typical peejrs with one-:on-one support from a Bebaviar Technician, socialization with
typical peq“rs during luinch and recess, and speech therapy (both individually and in a

group setti?g . i

|
-ﬁled an lAdministrative Complaint in -with the Tepnessee
: |

Dcpamnerit of Eduwtiéxl, Division of Special Education as a result of her disapproval of
|

e -I IEP Teamirecommendations. The Depaﬂ'ment of Education ruled that

o !
i j ) |
' ;
|
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Petitioners’| complaints had no basis in fact and that the Respondent had complied in all
|

aspects with the IDEA and applicable law.

4. PetiTioncm now 'allegc that Respondent violated |the pro@md requirements of
IDEA and depnved -of FAPE by: (1) providing ABA program and the
Extended Day program, ;effectlvely ‘off the books™; (?) ling to properly supervise and
mamtmr-at bome ABA program, and then tcrmmzmng both the ABA program and
Extended Day program, without any basis in releyant performance based data,
| assessments: or any other‘l scientific data; and (3) predetermining that-at home ABA
and Extend%d Day programs would be discontinued without any meaningful participation
by -As,la result of t‘hese procedural and substantive violations of IDEA, Petitioners
allege they 1;1avc suﬁ“erec}i harm, and are entitled to, amonL other things, compensation for

expenses inl:urred n ma&nt'{mjng the ABA at home program and Extended Day program

to the present, funding from Respondent to continue both programs at

least througfout—lEP as well as attomly s fees and costs.

BEST Team
-educatioril is overseen by the Rcspondent's Behavior and Educational

Support Trziining Team :(BEST team) which is a specialized team of professionals trained

in ABA me}hodologm and the education of children with autism spectrum disorders. Dr.

_ who was offered by the Petitioners as an expert in Special Education

|
and ABA. testified that ﬁt would be a *“best practices” approach to have a select group of
!
professionafls assigned t0 an autism team. |

. ‘
6. The BEST team is comprised of NNNNNNEN NN D

| . .
and—and other personnel who meet weekly tq review the educational progress
!

I
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of the chjlciren who arei under the BEST team’s supcrvision. The BEST team provides
\
support and training of ?chool personnel from the MCS and other school systems across

West Tennessee in pam:mcrship with TRIAD (a program; which educates teachers across
|

the State of Tennessee i:n how to utilize ABA methodologies to work with children with

autism). 1
i i

7. _1s| a Legal Services Consultant with the State of Tennessee,

Dcpanmenﬁ of Educatio;n, Division of Special Education and has extensive experience

working with children »\}iﬂ-djsorders.

|
methodologfy and the BEST team. _testiﬁed‘ that the MCS BEST team was

s familiar with ABA

one of the| forerunners!in the utilization of ABA methodologies in the education of

‘ T
children wi}:h-iﬂicu}ties, and that a BEST team that meets every
‘ l

week to review a small;number of children represents “Fest practices™ for the education

!
i
of e ‘ 1
! %
8. is tljle program supervisor assigned tl‘o-[EP Team. as
I - -

thirty-four years of expérience in special education with Fenty—eight years of experience

teaching children with \autism B ccining and experience in discrete trials,
incidental teacbmg, and in all aspects of ABA. -1s very knowledgeable regarding

-educanonal needs and his disability and has been working with bim since he was

three yearslold.-testiﬁcd that she has hand picke‘d -eacher.s and thinks|[JJJjj

B thj. best technician in the MCS.

9. -s the BEST team teacher consultant assigned to -school

team.-is a be!.havior consultant with the BES'iI’ team and has received training
|

and education in ABA and the management of behaviors in children with autism
i l V4

]
'

!
E
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; | e . .
spectrum disorders through the utilization of ABA mchodologles; she is not a Board

\
Certified Behawor Analyst o o that-is highly qualified in
the ABA ethodology In --vuas nvolved in the supervision and

managem of-A.BA home program.
_ -current CDC classroom teacher and is primarily responsible

for his academic progrms in the school setnng

has education, training and

experience hn ABA methodologles and the ut1112at1o

children mth _ dxsorders- Behavior TechDiCian ||

-has hiauung with ABA methodologies and has been trained by TRIAD. - |

of ABA in the education of

is-one -On-one ABA behavior specialist who works with him everyday and has
i !

voree i
!

11. Acct:)rding to- each member has an average caseload of approximately

| |
15 students|and the five/member team discusses each and every case for a total of about

-téstiﬁcd that she met weekly with the BEST team to revicw-

60 sstudents]I
educationalprogram and also discussed the home program with_who
was-lassroom teacher during the- chool year and a member of the IEP

team. -attended the-IEP meeting and reported to the I[EP team

regardmg_ABA home program.- estified that the BEST team is not

mangdated biy IDEA and i is different than the mandated IEP team.

|
The home ABA program and the Extended Day program are not contained on

-IEP. According to these programs were not

IEPs because “that was above and beyond what was required by the

ome ABA Program/ E ed Day Program

12.

T

listed on
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i
i

i - |

IEP."-testiﬁed that the IEP team decided to provide more than the law requires

I

and the JEP|document ox"lly contains the services that the FP teamn concludes is necessary

to provide FAPE. [ cestified that the 1ep dj
that the school system h‘,as agreed to provide and a school system can agree to provide an

additional s!ervice in excess of FAPE. According to if an additional service

cument determines the services

is not hsted,on the IEP as a related service, then it is not part of the child’s IEP.

_ s-at home ABA therapist Eand continues in that role today.

did not attend IEP meetings. Since MCS ended its involvement in the home

program has not maintained any data on the, program.

14. _ testified on behalf of Petitioners regarding the field of
: i :

behavioral {malysis. He Qbserved-twice at home and observed him

on one occf,;lsion in the slchool setting - in preparation of his report.-
-tesnﬁed Lhat-recewed one-on-one instruction in the CDC class and that he
witnessed the highest level of off-task disruptive behavior by-m the CDC class.

According to_ displayed a lack of total instructional engagement in the
regular clas;sroom and 1;18 obsewcd-sitting with his back to the teacher gazing off

into anothér direction {’or nearly all of the regular classroom instruction period. -

- tesuﬁcd that on rhc day of _visit that there were other people in the

rear of e'classroom that distracted -and the other children and it i$ incorrect to

suggest

cannot be| successful in the regular classroom. In the inclusion classroom,
I -
-observed that occasionally a one to one assistant would whisper something

in_}:ér, but no ;one was réally involved as far as instructing-ln the art

classroom, active, prompting him to complete his tasks.

, |
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|
i \
i

: |
15. . _tdﬁﬁed that the total instructiona, engagement fime in- at

i
home ABA| program ane} the CDC class is similar because he gets one-to-one instruction

in both sett{ings. In_opinion, based on his{ observations of -at school

and at homg¢ -would continue to benefit from one-to-one instruction and the at home

ABA instruiction providL:d by-chieved mf’;re with less disruptions. In -

-%)pinion,-is not ready to participate in group instruction in a regular

t

education c;lass based on his lack of instructional engagement in that class, and he does

not thmk- is recciw}ing an educational benefit from his participation in the regular

|

| |

education class. |
|

16. -c{'cnowledged that he is not an expert in the different goals and

objectives and/or teachi|ng modalities for a child like and is not an expert in the
| i

detenninati;on or evaluations of a child’s present levels of performance. He also is not an

| ‘
expert in the development of an [EP nor does he have any expertise in the education of a

|
child with qutism. -estiﬁed that he is not quTliﬁed to testify as to whether the
home proglram is a nck':essary component of -II1ZP in order for the child to be
provided FAPE. admitted that he is not an leducational expert and that he is

. |
not qualiﬁefd to offer any opinions regarding the eduwt%onal differences of the different

settings, s&ch as horn%:, art class, or CDC class. _conﬁrmed that his

| i ] . e
methodology was based on collecting multiple data and that he did not do that in this case

but still believes that hle spent sufficient time observing -behaviors at school to
|
}

|
formulate his opinions. !

17. _testiﬁed on behalf of Petitioners on the subject of applied
|

bchavioral'ianalysis. _tcstiﬁed' regarding the importance of data collection and
‘ |

! :
; ! 7
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analysis in ;;m ABA program - was not familiar with ‘ducation and had

no oplmon|as to whethpr or not an ABA homc progre.ﬁn was appropriate for-
-noted that an ABA home program is not needeh if the child has a sufficiently
\

challengmg IEP and is making appropriate progress in school

18. - -testlﬁed that the best program is one where a

child’s educational services are received during the school day as opposed to services at
home.—had no opinion regarding whether or not the at home program is
required in éo,rder for-to receive FAPE. -had no opinion regarding whether
or not the home progrqun is successful or not and could Bot say whether or not-ﬁts

into the type of child for whom a home program would be a good option to consider. .

-bad o opinion regarding the Extended Day socialization program.

15. testified that ABA is an appropriate intervention for a child of -

!
i

: % . .
age, that th%zre is no research that suggests that ABA is only meant for a certdin age range,

her testified that [

tional benefit from the home

}

and the méthod is everl used with older adults.
|
mean length of uttcran?e and vocalization increased when he was with

: - . .
therapy, which indicated to her that he is getting ed
! \

program.
Commumcatwn, Supervision, and Data
|
- and tcstiﬁed that there was a daily communjcation log that went

back and forth bet»\eTn the school and home. According to- the log or

notebook c‘;ontained a communication section for and-to exchange

comments, and a secti?n that contained data sheets. At the end of the school year, the

notebook is returned to|the parent. This notebook was apparently not available at the time

|
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l
E

! x i

of the hearling although; there were copies of some of the information contained in the
| ;

notebook. i

21. tcstit:ied that she provided instruction and support to-
! \
including dlata sheets, l'icssons plans, and training mate’rials. -testiﬁed that

nearly ever!yt}ung that sjhe did at home with -was based on instructions from MCS.
- isited the héme to meet with-8 Leparate times during the-
-scho year, six times in -between- and - once in-
- and | ce in -- -tcstiﬁed that minimal supervision of the home

program should have been occurring every six weeks.

22. testi{:‘ned that the data that-maintained, from the time she

l
began her \%isits up until the date of the IEP meeting, was the appropriate data that she

should havf been maiﬁtaining, that the drill sheets that were provided to the home

program byi MCS were ivery good, and that contact logs and communication logs were

“good st‘uﬁ‘r documentmg progress from_tb.rough-
| g IEP Meetings
23. .tesuﬁed that during the-I]EP meeting, told her that-would

no longer recewe the at Ihoxne ABA services once he rea hed school age testified
that she didn’t recall evelr talking tc.about endin at home ABA, but that she
tells all herjparents thatgthe goal is to get children in a naturalistic teaching environment.
She furthernoted that sh;c had never made a decision for based on his age.

24. wstified that at the[J =R meetog it was decides that [

home ABA program would end, and that the Extlnded Day program would be

disconﬁnu%d.-is a member of the IEP team, and she refused to sign the -IEP
!
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i
i !
o .
because shF disagreed :wnth the proposed decision to |eliminate both programs.-

testified thz'rt the recom}‘nendations to end the at home ABA services and the Extended

Day program were both made by- Those presen't at the meeting included -

-teacher),-specch) _(occupauonal therapist),
-- _was the minute Iaker at the meeting but did not

take notes ?f when she Was talking.

did not provide any data, notes, or loé books from the ABA at home
| A

program to; the members of the -IEP team. -orally reported at the JEP

meeting rcéard'mg -ABA at home program and E { tended Day progra.m.-
e T

discussed the progress r‘nade in the at home program ax}d the goals of the program-

-tesuﬁed that the person who monitors the at home program should report to the

IEP team. ‘

|
| - :
I ’

26. . Accprdmg to- there was back and forth between - and-about

whether or not- needed a home ABA program. -testlﬁcd that “‘everybody
J

came togetilmer to make a decision on the things that were decided” at the-
IEP team nfleeting, excépt- confirmed that if the JEP team had reviewed all of

25.

the data belfore the IEP tham meeting that they would have had a good understanding of

the home ﬁrogram.- testified that all at home p‘rograms are discussed at weekly

27. Thq IEP team ﬁ‘rst developed the goals and objectives fox.md then identified

|
BEST t meetings.

the appropznatc scrtmg, to teach those goals and objectives. The at home ABA was

longer to Thieve succ’ess in the regular education program or in the special education
» |
| |
i 10

| o
.

discontmqu because it was not felt Lhat-needed to be taught in that fashion any
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|
l
program. "[ihe IEP teamt (except. concluded that tﬂe classroom was the appropriate
setting becfause-héd begun to generalize his skills and he needed to be taught in a
" | .
namralistici environment that was least restrictive. -!estiﬁcd that the reason that
the IEP team gave for discontinuing the ABA home program was rational but not data

informed.

I
28, In ;responsc to the Adminpistrative ComplamL- and -Wmte

letters, wi -statmg in part, that “as cluldren reach school-age, they are
typically placed in more structured settings for learning activities. | keviewe
the correspondence friom - and testified thaft the cormrespondence outlines
i
appropriate| reasons why the at home program was discontinued based, in part, on the
N .
goals and objectives ox}_IEP and where those goals and objectives can best be
O T —— P

-tﬁﬁﬁed that béth [EPs complied with state law, that there were no procedural

violations, and the IEPs ioffered the child a free and apprqpriate public education.

29. -testtﬁed that, pursuant to the minutes of the -IEP MCS did not
review and/or rely on any substantive data prior to the removal of - at home ABA

services anfi that the del,msnon to remove the at home ABA denied -an educational

benefit causing him habn. ln-opinion it Ias clear that there had been a

predetermination that-was not going to receive any more at home ABA therapy at

the-[El;P team meetlmg-descn'bed the re&:oval of - at home services

as a substaﬁntxve placement change and that-at home ABA program is a related

|
4
|
|

service.

11
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I ' :

. |

|

30. -idcntiﬁcd the following procedural violations: (1) the in home therapy
I » .

was not giv, substanc? in the TEP meeting, there was 'no one assigned to monitor it,

there was no continuOus[monjtoﬁng, there was a lack of data on the in home program at

the IEP teaiin meeting; |(2) -voice was not givenl credence in the IEP meeting.
According to- the procedural violations ledfto substantive and educational
harm to [ and den}'ed him FAPE. Specifically, testified that [
educational program wa% not viewed in total, only the pieces of it brought to the attention
of the IEP team were coﬁsidered_testiﬁed that the lack of data seen by the IEP

team ca'useq-educaﬁonal harm.
3. In régard to data,- testified that there was little translation of data

i ‘
between hofne and school resulting in two very separate Lilos of education for] A a
|

result there was no generalization and educational harm to- In reviewing the records

of MCS, [J I ovicea at i [lBlonty avout 50% of the information coliected
i | ‘
could actually be defined as data [ QR efined MOS’s data keeping as increasingly

anecdotal, {Nhjch serves a place, but is only part of a t<;>tal look at data and data-based

. . \
mstructwn.‘ !

1 | |
32. identified the assessment tools used by MCS in the-IEP meeting

as follows: the Brigance test, a prevocational checklist, a preschool language scale that is
' |

used for s;Leech therapsr, and teacher observations. She opined that MCS’ use of the
Brigance, élthough a nleesure of IEP growth, was not'an adequate assessment for the
decision tojremove the home ABA-aclmowlldged that the tests used by MCS
were tests %ewmendm by the State of Tennessee. -estiﬁed that the IEP

team relied% on the Brigance test, the nonspeech test of eixpr&ssive language, the receptive

| | 5
é | |

| ; 12 |
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one-word \:rocabulary test, the Developmental Assessment of Young Children (DAYC). a
: | ‘ -

prevocatio:inal checklist, and teacher observations. -onﬁnned that the IEP
team’s evaiuaﬁons are 'acccptable.-estiﬁcd that children with autism are not

given the nbrmed Brigance test.
I

33. _prepiared an initial report containingl her opinions, which was later
| | !
amended at"tcr she had reviewed additional documents and numerous witness depositions.

-tstiﬁed that the two reports differ but not in a substantial way. She also

testified thz:nt she didn’t have all the records needed for the first report and did not do an
\
job of preparanon for the first report. In the time between the two reports, -

-lcajncd that sovie of the information provided in her interviews 0-

and -Was not accprate (either because of misunderstanding or misstatements).

However,- testified that little weight was giv‘en to her interview of .nd

-nd that her amended report was data dn’veni. By her own admission, the two

adequate a

reports differ little and the first report was prepared \vitilmout all the records needed and
not as adeciuately as she should have, which calls im' question her conclusions and
|

makes it difficult to givc‘, the same weight to her testimony as to all of the other witnesses.

: ‘ ; Educational Progress of V.C.

34. -estiﬁed th';xt-las made meaningful educational progress through the
years. is provicleqi progress reports every six weeks that are four or five page
breakdowns of every on;e of the IEP goals and his progre!ss which documents tha.is
making prq}gr&ss towarlds his IEP goals. -believ ‘ that-has made a lot of

progress, u%creased his verbahzat:on, and mastered a lot of new skills over the last two

years. —oonﬁrmed that-progrcss repoI[ts and JEPs from year to year

1 i 13
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!
: [
| .
demonstraté!: that ‘as made meaningful educational

the date of :the hearing, Tthe progress reports confirm tha

| |
educatjonali progr%s._ testified that-has
\

academic gé];ads and objectives.

progress. For -up to

the child has made meaningful

made significant progress in his

i
35, Widrom considering the home program, -testiﬁed that the school

 records, dotumentation, progress reports and TEP goals

confirm that-has had an

appropriate public educ%ltion over the last couple of years. She deemed his educational

program a success and |that there is much data that proves that the school is making

progress wﬁﬂ_tcstiﬁed that there is no data to show that the child has

regressed in any way, that the child has lost any skill of that the child has suffered any

harm at all since Respondent ended its involvement in the at home program.

I
36. -tcstiflcd tha has made appropriate progress toward his academic

'goals whicﬁ are documglmtcd on his [EP progress reports and that he has made almost

]

equivalent Togress to a‘typical -student. Fo

letters, the sounds for aJymost all of the letters, he knows

] |
the goal:for} typical [ QR child of 17 sight worc

Y example,-knows all of his
50 sight words as compared to

s, can identify coins, knows his

{ . .
colors, can itell time to 'the hour, and knows his personal information such as address,

phone numéer, age, ﬁ.rs%l and last name, etc. -1as pragressed in the reading program,
! {

working through over ;98 different lesson plans and goals and has made meaningful

progress with the matthrogram, performing math exercises at a rcgular-

tevel. [ =

reporting period, that out of 36 defined objectives for

objective in 8 areas. Forll the third quarter reporting perio
‘ i

14

wed- progress reports a}nd testified that for the fourth

n his IEP, he has reached the

d, he achieved the objective in 7
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|

; |
out of 36 gfals. -esﬁﬁed that-has delalysI that go along with his diagnosis
)

of autism, iuch as social{ly and delays in his speech and vrrbal expression which may lead
to frustmti{)n and aggression. He can experience problwems engaging in conversations,

problems imﬁaﬁng in:teractions with peers, problet[ns answering questions, and

l .
vocabulary{problems. has hit-more tha\zn once.- has-in

CDC classlfrom 12:10lto 3:15 each day, and she works with him one-on-one for 45

minutes eacﬁl day.

37. -testiﬁed that- has made much progress in terms of his behavior

1 !
managexne:%t and socialjzation abilities, as well as his| verbalization and spontaneous
N I
speech. _\vas not particularly familiar the at home ABA program and testified

| 1
that it possibly could haye contributed to-)rogress.
| i

38.  Over course of the -school year,-has made progress in

, |
socializatioxil and generalization in the regular kindergarten class and is able to attend for

longer periads of time. |
Yisottime.
| ‘ CONCLUSIONS OF LAW
|

1. 'I'heiPetiﬁoners Lln this case have the burden to introduce evidence that would by a
|
i

prcponderaﬁée of the evidence prove the issues should be resolved in Petitioners’ favor.
|

|
Rule 1360-4-1-.02, Uniform Rules of Procedure for Hearing Contested Cases before
‘ 1
' | .
State Administrative agencies.

2. The| IDEA provides that children with disabilitigs be provided FAPE. Board of

. |
ion bf the Hendrick Hudson C School District, Westchester County v.
| |

— T
Rowley, 45? U.S. 176 (1982). As part of providing FAPE. school districts are required to

establish ant individual elducation plan for each child with;a disability. Id.

i 15
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f ‘ | .i
|
| @
3. Under IDEA, “related services” means transportation, and such developmental,
| !

corrective, jand other s?.lpportive services as may be riluired to assist a child with a

~ !
disability to beneﬁt frorn special education. Cedar Rapids Community School District v.

Garret F.. et al., 526 U. S 66 (1999). Special education u‘lstructlon can take place, “in the
classroom, Pn the home, |and in other settings.” IDEA, 20 U S.C. § 1401(a)(29)(a)

4. 'IheI inquiry of thc courts regarding the mesmT of FAPE is twofold: 1) has the
State comdhed with th«le procedures set forth in the Act? and, 2) is the IEP developed
through the Act’s pro@w& reasonably calculated to enable the child to receive
educationalibeneﬁts. @, at 206-207. |

5. With regard to Iprocedural matters, a court should “strictly review an IEP for
|

procedmal;comphance,;” although technical deviations will not render an TEP invalid.

Cir. 1999).; A finding o;f procedural violations does not necessarily entitle Petitioners to

| |

‘ \ !
relief. Id. The procedural violation must cause substantive harm, and thus constitute a
denial of FAPE, for reli%f to be granted. Id. States and school districts should be afforded
discretion in detenniniﬁg what type of program is appropriate based on the individual

needs of a: dJsablcd Lhﬂd McLaughlin v. Holt Public School: Board of Education, 320
F.3d 663 (6‘h Cir. 03). The burden of proof is|on the parent to prove by a
preponderance of the e\fdence that the IEP proposed by the school violates the IDEA. Id.

6. Petitioners arguje that Respondent committed procedural violations by providing

|
the ABA ai't home and Extended Day program “off the books.” By doing this, Petitioners

|

claim that [Respondent |is attempting to avoid the procedural safeguards of IDEA when
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|
i !
1
i

: | I’ ; ;
taking away the at home ABA and Extended Day program. Neither program was listed

| H .
on-;‘,IEP and Respondent considered the progrzuLs above and beyond what was

|

o]
required by the IEP. However, there was no proof that Respondent arbitrarily ended

as noted by - were

rational. Nonethel&ss, Respondent should not be per:mjrted to do an “end run” of

either program. The reasons for ending the services,

!

procedures {when the services are changed. Whether 01l not Respondent complied with
procedural requirements when deciding to terminate the ABA at home and Extended Day

programs will be ex ined more fully below.

7. Petitioners allege that the decision to eliminate the programs was not based on
| ;

relevant data and that there is no written record of disclussions of the assessment tools,

'
|
Ie

methodolo?les or strat?egies regarding-at home ABA program. Specifically,

Petitioners 9la1m that the IEP team did not rely on or re Lew any data generated from the

at home pr«i)gram. opined that the decision :I! end the ABA at home was not

data informed, denicd [Jlfecucational benefit and cauded him herm. Although the rEP

meeting ,noites do not reflect that the at home data was fliscussed, the proof established

that did rep?rt to the team about the at home program and Extended Day
|

program. discussed the progress made in the at home program and the goals of

|
the program. Moreovezf, because of the weekly BEST team meeti.ugs,-was

already well informed a% to-educational program. classroom

teacher dur}ng the -school year and member of the IEP team, was also well
) |
informed due to her prior discussions with -ab ut the home program. As to the

\
assessmcntLtools and tests, -acknowledged and-onﬁrmed that the

tests used by RespondTnt were tests approved by the State of Tennessee.-
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?
|

further add_ed that MCS’ use of the Brigance test, although a measure of IEP growth, was

) i .. :
not an ade‘quate assessment for the dGClSlOD ) removT the home ABA. However, the

proof establlshed that \ e Brigance was not the sole or anary basis for the decision to

dlsconnnuq the at home, ABA as suggested by- The argument that the decision
\
was not based on data is without merit.

8. It is contended by Petitioners that MCS failed to properly supervise and maintain
|

. !
the at hom? ABA progr;am. -Opincd that —was knowledgeable about

the in hom:e program blut not infonncd.-visitcd the home to meet with
- 8 %eparate times during the oo year. Petitioners characterize the
visits as ob:.i;cn'atjons w}lere data was not collected, yet estified that the data
that_mahltaian, from the time she began her visits up until the date of the IEP
meeting, wz;ls the appro%riate data that she should have l%een maintaining. Both-and
-tmtiﬁed thlat there was a daily communication log that went back and forth
between the school andjhome. The log/notebook oontmqed a communication section for

- —to exchauge comments an,d a section that contained data

sheets. -prox 1ded instruction and support to including data sheets,

lessons plans, and trammg matenals.-noted that the drill sheets that were

provided tq' the home ;irogram by MCS were very good, as were the contact logs and
communice"tion logs. Pe[titioners’ claim that Respondent violated procedural requirements
by failing to properly ?upervise and maintain the at home program is contrary to the
proof. l _
9. TheII IDEA requires “an opportunity for the parents of a child with a disability ...

to participate in meetings with respect to the identification, evaluation, and educational
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|

i , I
i ;

j I !
i !
]

placement iof the chﬂd, and the provision of a free and appropriate public education to
such child.:...” 20 USIC. §1415(b)(1). Parental participation in JEP meetings is to be
more than% mere froml it must be meaningful. Deal | _v._H__a&ltoMy_Bgﬂo_f
Education, 392 F.3d 8%0, 858 (6™ Cir. 2004). A predetermination by a sf;hool system,
before the ‘f_EP, concen:;jng a placement decision is a p: xocedura! violation of the IDEA.

Id. at 857.A placemetTt' decision may only be considered to have been based on the
child’s IEP| when the cﬁild’s individual characteristics, including demonstrated response
to panicula!r types of educational programs, are taken into account. Id. at 859. In this
case, Petitipncrs argue that predetermination occurred based, in part, on the fact that

|
-requ'est that the programs continue was not heeded. Even though-and the [EP

team dlsagrped, this doqs not mean that- opinion wasn't given crédcﬁcc, as opined
by In fact, -twuhed that the IEP teamn, considered what .said in the

meeting. Petmoners also rely on letters written by-and - months after

the IEP r?eetmg ancf in response to the Admnmstratne Complaint, to prove

predctermmauon The only suggestlon of prcdeternunanon in either letter is a statement
by- who Waﬁ not present at the [EP meeting, that as children reach school age

they are typically placed in more structured settings. MCS representatives testified that
I
_the program discontinuance was not an age based decision. This statement in a letter
. I

alone is noﬁ proof of prcdctcrmmauon The IEP team developed the goals and objectives
for -and then ident%ﬁad the appropriate setting to tl'ach those goals and objectives.
- orted to the IEP team about the at home program, assessment tools were

| |
reviewed, and there wl discussion back and forth between - and -about

whether or 'lnot- neTed an at home ABA program. The IEP team concluded (except
x

! ; 19
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| . . . .
. that tl!u_e classroom was the appropriate setting becauslad begun to generalize

| ]
his skills aj'ld he needed to be taught in an environment|that was least restrictive. The at

home ABA| was discontinued because it was not felt that-necded to be taught in that

fashion any longer to achieve success in the regular education program 61‘ in the special
education ;;‘)rogram. Thle evidence reveals that there was no predetermination by the
Respondcné and that meaningfully participated in the IEP process. Further, there is
evidence to|support a ﬁl!lding that the individual needs o were considered as part of
the dgcisior% fo terminat% the at home ABA and Extended|Day programs.

10. -has made meamngful educational, behavio | and socialization progress. All
the wimess‘les were in agreement on this point. There) was no evidence presented to
determine what role thel continued at home ABA may p ay m- success. Likewise,
there is no data to show that the child has regressed in any way, that the child has Jost any
skill or that| the child ha:s suffered any harm since the Réspondent ended its involvement

in the at homc program. -offered criticism of the school program and opined

that- would contmue to benefit from one-to-one instruction and the at home ABA

instruction. fHowcvcr hlS opinions are based on just one observation at school that-
-lndacated was not ’typlcal behavior for- and is not an educational
expert. G1ven_ limited data and his limited expertise, little weight is given
his tcstunony Further, the mere fact that there is some benefit does not mean that a
service is n¢cessary.

|
|
|
|
|
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It 1's Determineld that Respondent is in complilfnce with IDEA procedures, has-
] :

not committed any prc;me,dural or substantive violatio |s of IDEA, and Respondent is

providing[JFAPE. 1t is ORDERED that the remedies and relief sought by Petitioners
are denied.%Respondent is %}e prevailing party in this matter.

Entéred this '\ ©__ day of May, 2009.
|

N A oy

LEONARD POGUE
ADMINISTRATIVE JUDGE

Filg: 1in the Adrrininistmtive Procedures Division, Office of the Secretary of State,

l
this 2\ day of May, 3009.
r |

%\Mw A MMIM Dsetar

Thomas G. Stovall, Director
Administrative Procedures Divisio
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‘ Notice

Any party aggncvcd by[ this decision may appeal to|the Chancery Court for
Davidson County, Tennessee or the Chancery Courl in the county in which the
petitioner resides or may seek review in the United States District Court for the
district in Wh]Ch the school system is located. Such appca] or review must be
sought W1th1|n sixty (60) days of the date of the entry of a Final Order. In
appropriate ¢ases, the rev1ew1ng court may order that this Final Order be stayed

pending further hearmg in the cause.

Ifa determmlatlon ofa tlleannv officer is not fully complied with or implemented,
_the aggneved party may enforce it by a proceeding in the Chancery or Circuit
Court, under provi 510117 of Section 49-10-601 of the Tennessee Code Annotated.






